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VIA HAND DELIVERY

The Honorable Chief Justice of California
and Honorable Associate Justices

California Supreme Court

350 McAllister St.

San Francisco, CA 94105

Re:  Prospect Medical Group, Inc., ez al. v. Northridge Emergency Medical
Group, et al. (No. S142209)

Dear Chief Justice George and Honorable Associate Justices:

Pursuant to the Court’s order of October 16, 2008, I am writing on behalf of Respondents
to address the balance billing regulatlon (“Regulation”) recently adopted by the Department of
Managed Health Care (“DMHC”).! The Regulation defines “the practice, by a provider of emer-
gency services . . . of billing an enrollee of a health care service plan for amounts owed to the
provider by the health care service plan or its capitated provider” as an “unfair billing pattern.”
As we show below, the Regulation neither supports Appellants’ interpretation of Section 1379 of
the Health and Safety Code (“Section 1379”) nor alters the need for this Court to decide whether
that statute prohibits balance billing by noncontracted emergency room physicians.

The issue on which the Court granted review is, of course, whether balance billing by non-
contracted emergency room physicians is prohibited by Section 1379. The Regulation does not
directly address that issue. Nor does it purport to interpret Section 1379. To the contrary, the
fact that DMHC adopted the Regulation implicitly presupposes that balance billing is not yet
prohibited by statute. Accordingly, to the extent that it is relevant at all, the Regulation supports

Respondents’ interpretation of Section 1379.

Moreover, the Regulation does not itself prohibit balance billing. Instead, it merely
defines balance billing as an “unfair billing pattern” within the meaning of Health and Safety
Code Section 1371.39. See Ex. A. But neither that statute, nor any regulation adopted pursuant
to its authority, prohibits conduct that DHMC labels an “unfair billing pattern.”

'A copy of the Regulation is attached hereto as Exhibit A. Appellants have asked the Court to take
judicial notice of the regulation. See Appellants® Third Request for Judicial Notice, Ex. A. Respondents
do not oppose this request.
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That omission cannot be accidental. The prior version of the Regulation, proposed in 2006
but withdrawn in 2007, contained a provision that is substantively identical to subparagraph (a)
of the new Regulation, defining balance billing as an “unfair billing pattern.” See Request for
Judicial Notice of Amicus Curiae California Association of Health Plans, Ex. D, §(b).2 But the
2006 version of the regulation also contained a provision expressly providing that “[u]nfair
billing patterns and practices as defined in Section 1371.39 and this section are prohibited.” Id.
§(a). No corresponding prohibition occurs in the adopted Regulation. Nor does the regulatory
history of the new regulation explain why it omits the prohibition contained in the prior version.>
DMHC may well have concluded that it has no power to prohibit conduct it identifies as an
“unfair billing pattern.”

What then is the purpose of a regulatory determination that a practice should be viewed as
an “unfair billing pattern”? The answer is that the Legislature intended such a determination to
be merely one step toward enacting legislation in the future. Indeed, Section 1371.39 envisioned
a multi-stage process leading to the ultimate definition by the Legislature of “unfair billing
patterns” and, possibly, the enactment of a future prohibition against engaging in such practices:

« First, Section 1371.39(b)(1) defined an “unfair billing pattern” as “engaging in a
demonstrable and unjust pattern of unbundling of claims, upcoding of claims, or other
demonstrable and unjustified billing patterns, as defined by the department.” It did not,
however, prohibit conduct within this definition. Accordingly, the Legislature defined
some billing patterns—but not balance billing—as “unfair,” but left the door open for
that definition to be expanded as circumstances warranted and for future legislative
consideration of whether such practices should be prohibited and the consequences of a
violation.

¢ Second, the statute authorized health care plans to report to DMHC “instances in which
the plan believes a provider is engaging in an unfair billing pattern.” Id. §1371.39(b).

e Third, the statute directed DMHC, on or before December 31, 2001, to “report to the
Legislature and the Governor information regarding the development of the definition
of ‘unfair billing pattern’ as used in this section. This report shall include. ..

*Section (b) of the regulation proposed in 2006 read as follows: “Except for services subject to the
requirement of Section 1367.11 of the Act, ‘unfair billing pattern’ includes the practice, by a provider of
emergency services, of billing an enrollee of a health care service plan for amounts owed to the provider
by the health care service plan for the provision of covered services.” Id.

>The notice initiating the rule-making process for the new regulation states that the 2006 rule-
making action had been “withdrawn,” but did not compare the text of the 2006 regulation to its 2008
successor or otherwise explain why the prohibition contained in the 2006 regulation was not contained in
the 2008 version. See Register 2008, No. 13-Z Cal. Regulatory Notice Reg. 486, 487 (March 28, 2008). -
Nor did the withdrawal notice explain the reason for DMHC’s action. See Register 2007, No.33-Z Cal.
Regulatory Notice Reg. 1373 (Aug. 17, 2007).
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recommendations for statutory adoption.” Id. §1371.39(c) (emphasis added).” So
while giving DMHC the first crack at identifying additional practices as “unfair billing
patterns,” based presumably on the information obtained from health plans, the statute
made clear that the only consequence of any new definition was submission to the
Legislature for consideration of whether it should be made the subject of a statutory
prohibition.

Accordingly, under Section 1371.39 DMHC’s decision in the Regulation to define balance
billing as an “unfair billing pattern” is at most a recommendation for legislative action made by
DMHC almost seven years after the statutory deadline. It does not of its own force prohibit that
practice.” Nor, of course, has the Legislature enacted such a prohibition.®

The recognition in Section 1371.39(c) that further legislative action would be needed to
prohibit conduct viewed as an “unfair billing pattern” by health care providers is perfectly
understandable. DMHC’s regulatory powers arise under the Knox-Keene Act and extend only to
health care plans. Accordingly, it has no jurisdiction to regulate the billing practices of physic-
cians, particularly physicians who have no contractual relationship with such plans.’

For these reasons, the need for the Court to determine whether Section 1379 prohibits
balance billing by noncontracted emergency room physicians is unaffected by the adoption of the
Regulation. If, as Appellants contend, Section 1379 itself prohibits balance billing by such

*While Section 1371.39(c) required DMHC to report to the Legislature “regarding the development
of the definition of ‘unfair billing pattern’” by December 31, 2001, it neither authorized nor prohibited
follow-up reporting if the DMHC subsequently added to the list of “unfair billing patterns.”

SEven if the Regulation had directly prohibited balance billing by noncontracted emergency room
physicians and expressly purported to interpret Section 1379, it would be entitled to little weight. A regu-
lation adopted decades after the statute it purports to interpret, and only after the administrative agency
that promulgated the regulation has taken a position in litigation, is entitled to little, if any, deference.
See Dyna-Med, Inc. v. Fair Employment & Hous. Comm’n, 43 Cal. 3d 1379, 1389 (1987) (agency’s inter-
pretation of statute adopted more than twenty years after statute enacted not entitled to deference); Jones
v. Tracy Sch. Dist., 27 Cal. 3d 99, 107 (1980) (administrative position taken after agency became an
amicus curiae not entitled to deference).

The Legislature did approve a bill prohibiting balance billing when it passed SB 981 (2008).
However, as discussed in Respondents’ Supplemental Brief, that statute was much more nuanced than a
flat prohibition: it made elimination of balance billing contingent on the adoption by DMHC of both a
defined—and reasonable—"“interim payment standard” that emergency service providers would receive in
the first instance and a nonjudicial means of resolving billing disputes between such providers and health
plans. That bill did not become law because the Governor vetoed it.

"DMHC’s assertion of jurisdiction to regulate emergency physicians and their billing practices is
entitled to no deference. See Yamaha Corp. of Am. v. State Bd. of Equalization, 19 Cal. 4th 1, 11 n.4
(1998) (“A court does not . . . defer to an agency’s view when deciding whether a regulation lies within
the scope of the authority delegated by the Legislature™).
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physicians, that will resolve the matter. If, as Respondents contend, the statute does not have
that effect, then balance billing by noncontracted emergency room physicians is not prohibited
by any statute or regulation.

In all events, the Regulation’s validity has been questioned in a lawsuit filed by the
California Medical Association and other Petitioners in Sacramento County Superior Court. See
Appellants’ Third Motion for Judicial Notice, Ex. D (Petition/Complaint); Ex. A to Respondents’
Third Motion for Judicial Notice, filed herewith (Memorandum).® A hearing on the merits of
that case is presently scheduled for November 21, 2008. At that hearing DMHC will have to
prove that it had the power to prohibit a practice that the Legislature has not seen fit to proscribe.
Of course, whether it can make that showing is beyond the issues presented in this case.

Respectfully,

HOWARD RICE NEMEROVSKI CANADY
FALK & RABKIN
A PROFESSIONAL CORPORATION

. ROME B. FALK, JR. ;\

cc:  All Counsel (per attached POS)

® Appellants have asked the Court to take judicial notice of the Petition/Complaint filed in the action
challenging the Regulation’s validity. See Appellants’ Third Motion for Judicial Notice, Ex. D.
Respondents do not oppose that request. _
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STATE OF CALIFORNIA
DEPARTMENT OF MANAGED HEALTH CARE

TITLE 28, CALIFORNIA CODE OF REGULATIONS
DIVISION 1. THE DEPARTMENT OF MANAGED HEALTH CARE
CHAPTER 2. HEALTH CARE SERVICES PLANS
ARTICLE 8. SELF-POLICING PROCEDURES

ADOPTION OF SECTION 1300.71.39
Adopt new section of 1300.71.39 as follows:

§ 1300.71.39 Unfair Billing Patterns

(a) Except for services subject to the requirements of Section 1367.11 of the Act, "unfair
billing pattern” includes the practice, by a provider of emergency services, including but
not limited to hospitals and hospital-based physicians such as radiologists, pathologists,
anesthesiologists, and on-call specialists, of billing an enrollee of a health care service
plan for amounts owed to the provider by the health care service plan or its capitated
provider for the provision of emergency services. '

(b) For purposes of this section:

(1) “Emergency servicés” means those services required to be covered by a health plan
pursuant to Health & Safety Code sections 1345(b)(6), 1367(i), 1371.4, 1371.5 and Title
28, California Code of Regulations, sections 1300.67(g) and 1300.71.4.

(2) Co-payments, coinsurance and deductibles that are the financial responsibility of
the enroliee are not amounts owed the provider by the health care service plan.

(3) “The plan’s capitated provider” shall have the same meaning as that provided in
section 1300.71(a).

Authority: Sections 1344, 1371.39, 1371.4, Health and Safety Code. '
Reference: Sections 1317.1, 1317.7, 1342, 1345, 1346, 1362.8, 1367, 1371, 13711,
1371.35, 1371.36, 1371.38, 1371.39, 1371.4, 1371.5 and 1379, Health and Safety

Code.
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PROOF OF SERVICE
[, Phyllis M. Montoya, declare:

I am a resident of the State of California and over the age of eighteen years, and not a
party to the within action; my business address is Three Embarcadero Center, 7th Floor, San
Francisco, California 94111-4024. On October 27, 2008, I served the followmg document(s)
described as:

LETTER BRIEF TO CALIFORNIA SUPREME COURT DATED OCTOBER 27, 2008

by placing the document(s) listed above in a sealed Federal Express envelope and
X affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
Express agent for delivery to the address(es) set forth below.

Kenneth E. Johnson, Esq.

Theodora Oringher Miller & Richman PC
2029 Century Park East, Sixth Floor

Los Angeles, CA 90067-2907

Attorneys for Plaintiffs and Appellants Prospect Medical Group, Inc., et al.
Thomas R. Freeman, Esq.

Bird, Marella, Boxer, Wolpert, Nessim, Drooks & Lincenberg, P.C.

1875 Century Park East, 23rd Floor

Los Angeles, CA 90067-2561

Attorneys for Plaintiffs and Appellants Prospect Medical Group, Inc., et al.

I am readily familiar with the practice for collection and processing of documents for
delivery by overnight service by Federal Express of Howard Rice Nemerovski Canady Falk &

Rabkin, A Professional Corporation, and that practice is that the document(s) are deposited with a

regularly maintained Federal Express facility in an envelope or package designated by Federal
Express fully prepaid the same day as the day of collection in the ordinary course of business.

In addition, on October 27, 2008, I served the following document(s):

LETTER BRIEF TO CALIFORNIA SUPREME COURT DATED OCTOBER 27, 2008

by placing the document(s) described above for deposit in the United States Postal

X Service through the regular mail collection process at the law offices of Howard Rice

Nemerovski Canady Falk & Rabkin, A Professional Corporation, located at Three
Embarcadero Center, Seventh Floor, San Francisco, California,




on the parties addressed as follows:

Carol K. Lucas, Esq.

Buchalter Nemer, A Professional Corporation
1000 Wilshire Blvd., Suite 15000

Los Angeles, CA 90017

Attorneys for Amicus Curiae The California Association of Physician Groups

William A. Helvestine, Esq.
Michael T. Horan, Esq.

Carri L. Becker, Esq.

Epstein Becker & Green

One California Street, Suite 26000
San Francisco, CA 94111

Attorneys for Amicus Curiae California Association of Health Plans

Francisco J. Silva, Vice President/General Counsel
California Medical Association

1201 J Street, Suite 200

Sacramento, CA 95814

Attorneys for Amicus Curiae California Medical Association

Charles Bond, Esq.
Bond Curtis LLP
821 Bancroft Way
Berkeley, CA 94701

Attorneys for Amicus Curiae American Medical Association

Amy L. Dobberteen, Esq.

Debra L. Denton, Esq.

Michael D. McClelland, Esq.
Department of Managed Health Care
980 Ninth Street, Suite 500
Sacramento, CA 95814

Attorneys for Amicus Curiae Department of Managed Health Care

Felicia Y. Sze, Esq.

Hooper, Lundy & Bookman, Inc.
575 Market Street, Suite 2300
San Francisco, CA 94105-2823

Attorneys for Amicus Curiae California Hospital Association
Lloyd A. Bookman, Esq.

Suzanne S. Chou, Esq.

Hooper, Lundy & Bookman, Inc.

1875 Century Park East, Suite 1600
Los Angeles, CA 90067

Attorneys for Amicus Curiae California Hospital Association




Astrid G. Meghrigian, Esq.
715 Scott Street
San Francisco, CA 94117

Attorneys for Amici Curiae American College of Emergency Physicians, California Chapter of
the American College of Emergency Physicians, American Academy of Emergency Medicine

Andrew H. Selesnick, Esq.
Alleguez & Selesnick, LLP

15821 Ventura Boulevard, Suite 615
Encino, CA 91436

Attorneys for Defendants and Respondents Northridge Emergency Medical Group and Saint
John’s Emergency Medical Specialists, Inc.

The Honorable Linda K. Lefkowitz
Los Angeles County Superior Court
1725 Main Street

Santa Monica, CA 90401

Los Angeles County Superior Court
1725 Main Street
Santa Monica, CA 90401

Clerk

California Court of Appeal

Second Appellate District, Div. Three
300 S. Spring Street

Floor 2, North Tower

Los Angeles, CA 90013-1213

I am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury that the foregoing is true and correct. Executed at San

Francisco, California on October 27, 2008.

Phylhs M. Montoya
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