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~* INTHE UNITED STATES DISTRICT COURT - |
'FOR THE CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION |

. |
INDEPENDENT LIVING CENTER OF - | CV08-03315 CAS (MANX)

SOUTHERN CALIFORNIA, a nonprofit

corléoration' GRAY PANTHERS OF - | RESPONDENT’S REPORT OF
SACRAMENTO, a nonprofit corporation; | COMPLIANCE WITH

GRAY PANTHERS OF SAN

‘| AUGUST 18, 2008

FRANCISCO, a nonprofit corporation; | PRELIMINARY INJUNCTION

GERALD SHAPIRQO, Pharm.D. doing ORDER
business as Uptown Pharmacy and Giit :
-Shoppe; S ON STEEN, om% Date: -
business as Central Pharmacy; Time: _
BECKWITH; MARGARET DOWLING; . | Courtroom:
TRAN PHARMACY, INC,, a corporation, | Judge: .
doing business as Tran Pharmacy; and :
JASON YOUNG, :

Petitioners,
A

SANDRA SHEWRY, Director of the

Department of Health Care Services of the

State of California; DEPARTMENT OF

HEALTH CARE SERVICES, a ’

Department of the State of California; alind
D(?ES 1 through'50, ' ‘L

Respondents.

September 5, 2008
151 00am. = -
The Honorable '
Christina A. Snyder |




[\
o0

Case 2:08-cv-03315-CAS-MAN  Document 143 Filed 09/0472008 Page 2 of 8

\ b— e e b e e e =
NEERIVI[IREBELS 36506 Rr680 -5

Respondent Sandra Shewry, Director of the California Dep Ment of Health Care

‘Services, hereby submits the declarations of Stan Rosenstein Michael Kaufmann, and

' Dennis Dworman regarding Respondent’s compliance with this Court’s August 18,

2008 Preliminary Injunction Order (Order). . _

- Asstatedinthe Rosenstein and Dworman declarations, Resporidentbelieves that
by September 5, 2008, the Medi-Cal claims processing system, excluding dental
services, will be modiﬂed to stop the ten percent reduction with respect to all claims
processed on or after that date with a date of service on or after August 18, 2008.
(Rosenstein Decl., § 9; Dworman Decl., § 7.) It. will then take Electronic Data
Systems‘ Corporetion (EDS), the Department of Health Care Services’ fiscal
intermediary,' until approximately September 24, 2008, to develop and implement
computer changes to reprocess claims that were previously processed based on t}re :
ten percent reduction prior to September 5,2008. (Dworman Decl., ] 10.) Based on
an estimated volume of 7,275,000 claims to be reprocessed, it will take approxrmately
8 weeks to reprocess those claims. (7d. at 1} 12.) Thus, assuming that process begins
on about September 24,2008, it would be completed by the end of October 2008, as
EDS’ system is only capable of reprocessing up tol milﬁon claims per week. (Id.)

In addition, it is Respondent’s belief that b}:r the close of business on Tuesday,
September 9, 2008, the necessary system programmmg changes to the clalms'
processing system for Medi-Cal covered dental services will be completed haltmg
the ten percent payment reductlon for claims processed on or after September 10,

2008 (Kaufmann Decl.,, §5.) It W111 then take Delta Dental of California, the

‘Medi-Cal fiscal intermediary for the claims processing system for Medi-Cal covered

dental services, 3-4 weeks to reprocess the previously processed claims. (Id. atﬂ 6.)

At the August 28, 2008 hearing, the Court agreed to clarify the August 18, 2008

Order with respect to pharmacies. (August 28, 2008 Transcript, p. 21, line 22, thru

p. 23, line 6.) More specifically, the Court indicated that it believed the Ninth

|| Circuit’s July 11, 2008 Order found irreparable harm as to all pharmacy services, not

1
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just ];Srescription drugs. The Nmth Circuit in its July 11, 2008 Order, however,
indicated that Pefitioner’s “have _demoﬂstfated a high likelihood that the State’s ten
percént reduction in paymients to Medi-Cal providers will cause serious irreparable
injury to Medi-Cal beneficiaries while this case is pending, at ..léast with regard to
access to prescription drugs.” (Ninth Circuit’s July 11, 2008 Order, p. 4 (emphasis
added).) Tn addition, the temporary injﬁncti’on issued by the Ninth Circﬁiit and then
withdrawn applied only to “A.B. 5's ten pcréent reduction in the reimburserhent rate
for prescription drugs.” (/d. af p.5.) Atthe August 28, 2008 hearing, Respondent
requested clarification of this Court’s August 18,2008 Order as to“pharmacies” since
Petitioners’ evidence of irreparable harrn-dealt only with prescription drugs, and the
Ninth Circuit’é July 11,2008 Order r,eférred only to Petitioners’ evidence of access
to pfescription drugs. Also, the term “prescription drugs” doés not apply to other
services such as medical supplies that pharmacies provide to ME_:diCal recipients..
There has been no evidence presented in this case with re.spéct to whether the ten
percent reduction was enacted in violation of the federal statute except with respect | .
to prescﬁption drugs. | | _ |
The term “prescribed drugs™ is defined in federal re g_ulatiohs to mean "simple or

compound substahces or mixtures prescribed for the cure, mitigation, or prevension

of disease, or for hiealth maihtenance.” (42 CFR § 440.120.) That definition certainly

does not include other items that pharmacies may provide such as medical supplies.
Medi-Cal régulatiohs distinguish_between “prescribed d‘rugs"’ and “medical supplies."
For example, title 22, California Code of Regulations sections 51313 and 51513 deal |
with drugs, and title 22, California Code of Regulations sections 51320, 51520, and.
59998 deal with medical supphes ‘As can be seen by comparing section 51513 to
section 51520, the reimbursement methodolo gy for drugs 18 totally dlfferent fromthe
reimbursementmethodology for medical supplies. Pet1t10ners havenotpresented any
any evidence in this case to challenge the reduced payments for medical supphes

Therefore, Respondent had no reason to present any evidence concermng its
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.assessment on whether reduced reimbursement for medical supplies complies with

th.e. federal statute. There is no evidence: in the reco_rd at all concerning medical
supplies. In summary, the term “prescription drugs” élear_ljr does not encompass
medical supplies or other services tﬁat pharmacies may provide. Moreover, federal
Medicaid law is clear that the term “preseription drugs™ does nbt include over the
counter drugs prov1ded by pharmacies. Spemﬁcally, 42 USC § 1396r-8, subdivision
(k)(4) defines drugs that are prowded over the counter as "nonprescnptlon drugs."

F1na11y, Lanlg‘ord V. Sherman 451 F.3d 496 (8th Cir. 2006) cited by the Ninth
Circuiti in its July 11, 2008 Order, holds’ fhat State regulations regarding State funded
only Medlcald services cannot be enjoined on the grounds that the regula‘aon violates
federal regulatlons. Here, the August 18, 2008 Preliminary Injunction Order enjoins
enforcement of - Wel‘fare ‘& Institutions Code §. 14105. 19(b)(1), which reduces

| payments for Medi-Cal fee-for-service benefits. Re spondeht respectfully inforfns this

Court that the Medi-Cal program pays providers si gmﬂcant amounts for services that

are not part of the federally approved State Medicaid plan or the federal Medicaid

program.t (Rosensteln Decl., § 7.) These services include some d1a1y31s services,

total penenteral nutntlon certain mental health services, and pregnancy related :

services for certain eligibility categones (Id ) Thus, these services are paid enhrely
W1th state funds, and they are not provided under the federal Medicaid pro gram. {d.)
California also provides the full scope of Medi-Cal services to some immigrants on
a state funded basis and not under the federal Medicaid program. . Respondent
respectfully informs this Court thatin implanienting the August 18, 2008 Preliminary
Injunction Order, Respondent does not construe the injuﬁCtion as applying to State

funded only Medi-Cal services. In an effort to comply with this Court’s August 18,

1. For example, various services, such as prenatal services, are provided to

| undocumented aliens, and are not covered by the federally approved State Plan

because they are not covered by the Federal Medicaid program. (Rosenstein Decl

"[[7) | . . o
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2008 Order, however, Respondent is taking the extraordinary measure of terrrporarﬂy
applying the irijunction to even State funded only programs so that the ten percent
reduction can lifted on a more expedited basis. (Rosenétein Decl., {9.) Respondent
is similarly taklng the extraordmary action of at least temporanly stopping the ten
percent reduction on services prov1ded under non-Med1—Ca1 program. (Id.)

Petltlone_rs allege rhat AB 5 is preempted by 42 U.S.C. § 1396a(2)(30(A)
(hereinafter § (a)(30)(A).) As this Court knows, § (2)(30)(A) sets forth that a State
Plan must provide for payments to providers' that eOmply with the factors of
efficiency, economy, quality of care, and access. As such, § (2)(30)(A) only applies
to services covered under the federally approved State plan for medical assistance,
and the State orﬂy receives federal ﬁna_noial participation for eervices covered under
the federally approved State Plan. - .

Respondent’s understanding that the Order does not apply to State funded only

Medi-Cal covered services because State funded only services are not subJect to. |

-federal regulatlons is supported by theholding in Lankford v. Sherman 451F.3d496

(8th Cir. 2006), which was also cited by the Ninth Circuit Panel in thls case. In
Lankford, the plamtlffs seekmg mJunctlve relief, alleged that MlSSOllI’l s regulatlon
that eliminated Mlssoun s durable medical equipment pro gram asa covered Medicaid
service violated the eomparabilify and reasonebleness requirements of 42US.C. §§
1396a(a)(10)(B), (a)(17). Lankfordv. Sherman,;451 F.3d at 500-501. Since the State
defendant represented that it did not accept federal furrds and used only state funds
to provide the durable medical equipment benefits to Medicaid recipients, the Court |
I | | |
I
///
"
"
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found that the regulation did not violate the federal statutes. Id. at 506-07. Therefore, |
based on the above, Rcspondent does not construe the mmjunction as applying to State
funded only Medi-Cal services.

Dated: September 4, 2008 - Respectfully submitted,
e . EDMUND G. BROWN JR.
Attorney General of the State of Cahfomla '

- RICHARD T. WALDOW :
JENNIFER M. KIM -
Supervising Deputy Attomeys General

CARMEN D. SNUGGS
TARA L. NEWMAN
SARA UGAZ

Deputy A;o?? General

- CARMEBN D. SNUGGS
Deputy Attorney General
‘ Attorneys for Respondents
LA2008600735
60333795.wpd
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GGS, State Bar No, 221935
»TARAL NEWMAN State Bar No. 210960

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

INDEPENDENT LIVING CENTER OF

SOUTHERN CALIFORNIA, a nomprofi '»

r%oratlon GRAY PANTHERS O
RAMENTO, a nonprofit corporation;
GRAY PANTHERS OF SAN
FRANCISCO, a nonprofit co orat10n
GERALD SHAPIRQ, Pharm.D. doing

" business as Uptown Pharmac and Gitt

Shoppe; SHARON STEEN, Oi\r/llg
business as Central Pharmacy; MARK .
“BECKWITH; MARGARET DOWLING;
TRAN PHARMACY, INC., a corporation,

- doing business as Tran Pharmacy: and

JASON YOUNG,

. Petitioners,

V.

SANDRA SHEWRY, Director of the
Department of Health Care Services of the
‘State of California; DEPARTMENT OF
HEALTH CARE SERVICES, a
Department of the State of Cahfomla and
DOES 1 through 50,

Respondents.

CVO8—03315 CAS (M.ANX)' .

DECLARATION OF DENNIS
DWORMAN RE:
RESPONDENT’S
COMPLIANCE WITH
AUGUST 18, 2008 ORDER

Date: September 5,2008
Time: 1:00 a.m.:

Courtroom:
Judge: The Honorable :
Christina A. Snyder




- Case 2:08-

’(OUJNOJW&-.(;@M.A

N N -.NMNJA—;J._&J_L.ALA..\

v-03315-CAS-MAN * Document 143-2 Filed'09/w4/2®®8 Page 2 of 1
‘ DECLARATION OF DENNIS DWORMAN
t, DENNIS DWORMAN, declare asfol)ows

1. The Tollowing matters stated in this declaration aré {rue of my personal

knowledge, ' ' |
_ 2. 1 am the Regional General Manager.for Oal!forh}a'quernment o

Healthcare with Elé!.'ftllonit'; Data Systems Corporation (EDS). EDS <is the Medl-«Oal'fiscal
intermediary for the Medi<Cal claims processing system pursuant fo corrtract with the
Department of Healtty Care Services (DHCS) exoept for dental services. As the Medi-
Cal fiscal tntermedlary, EDSis responsxbls for admnmstenng the clalms processing.
systern for paymg 'all provnders exogpt dentls’gs. Thia Aincludes responsibility for makmg
necessar;} syétem pro'gramn;ﬁﬁg changes, as directed by DHCS . AII degisions regarding
the implementatnon date for programming changes are made by DH 08, Delta Dental ls
the fiscal intermediary for dsntal gervices coversd by the MedhCal program; EDS has
bieen the Medt-CaI fiscal Intermediary sincs 1988, As Reglcnal General Manager for
Califomia Government Healtheare, | have overs:ght for all, aspeots of EDS performance :
under the fiscal mtermediary cont'act

3. Assembly B 5 Was enacted in February 2008 requmng DHCB 1o

| reduce payments for varlous semws paid for underthe Mezdu-Oal progran and various
A non-MedhCal programs by tsn percent efrectwe for dates of servnoe onor aﬁer July 1

A ~2008. The pragramming changes necessary fc;r EDS fo 1mpiement the ten- percent

_ reductlon were. extenswe It fook EDS appmxnmately 1,200 person hours of labor to

make the programm]ng changes aver the course of. three tontHs, As noted abiove, the | -
claims processing system that EDS administers.s also used for processing claims from .
providers under certain nor- Medx Cal programs that DHCS admanisters such as the _
Callfornia Children's Serwces (OCS) as well as payments fo pmwders for certain
servnces that are consldered part of the state funded only Medi-Caf program,  The ten

: peroent payment reduction apphed to selvioes under these programs also On June 23, '

5
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jcourt Intended the injunction 1o apply to state funded only Medi-Cal services that were nof

| pharmacies or just paymenfs for prescription dmgs, Another lssue lmpactlng the amount )

, whe’thar the injunction applied fo de:tes of servrce beginning July 4, 2008 or only dates of

|| optometrists, ohmcs, and pnarmacles with respect fo prescrfption dn.lgs Asl explalned in

{|they would be owed for all services back to the date that the injunction is effective. ¢

|ten percen’c payment reduction has: ‘to be stopped for claims processed in the future.

Ev-(/)33'15-CAs-MAN Document 143-2  Filed 09/04/2008 Pageaofw

2008, the ’clrne-consumlng process of making the necessary claims processmg system
ohanges for Implementing the ten percent payment reduction was gompleted.

" 4. By Thursday, August 21, 2008, DHCS had notffied EDS staff that the -
foderal court had issued a prehmmaty Injunction with respect 1o the ten percent payment
reduction with respect fo paymentsio vanous pmvlders under the Medi-Cal program.
DHCS staff then began working with EDS staff on the prehmmary work necessary, to
comply with the court’s prefiminary Injunction. Among the issues that needed io be
addressed was how fo stop the ten percent reduiction for Medi-Cal payments made for
services cov.t_ared by ihe. injunction but continug the reduction fbr payments ﬁadé und'er
non-Medi-Cal nroérams, such 88.C08 and the Genetically Hanc_iiCabped Person’s
ﬁmgran1 {GHF‘P} Thers Wwas also an issue that DHCS waé evalluéting as to whether thel

paid for underthe federal Medioaid program And ﬂnally, DHGS was Uncerteln as o
whether the court intended the in}uncﬂon fo apply to all Medi-Cal paymsnts made o

of computer processing that would be necessary fo fully comply with ’the m]unctxon was
servfce o or after August 18, 2008.

B, DHCS advised EDS that it believes the mjunction applles fo Medx~0ar
covered payménts made to physicians, dentrsts, adult day hedlth care centers,
my previous’ declarat»on In oppusition to the motion for contempt itis very imporian’c o
understand that regardless of the date of servuce thatthe injuriction takes effect, it is not

possible to Simply flick 8 sw:tch and ammsdza’ceiy pay fo providers all the additional money

Regardless of what date the irjunction Is effective, therelsa two step process, First the

2

DECLARATION OF DENNIS DWORMAN REGARDING COMPLIANCE WITH AUGUST 18,2008 ORDER
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Second, previously processed olaimé have to be reprocsssed 10 p’ay provid.ers the
agditional moﬁey they are owe:d back 1o the date of service for which the injuri&ﬂon is '
eﬁeotix;e,’ It can't all be done Sn.ene‘step' with .ju'sk_one flick of a switch on the computer
system. Whether the injunction applies-to dates of service back to July 1, 2008 or only
'.back to August 18,2008 also lmpacts the process, gspecially wrth respect to step 2,

8. The ﬂmt step. of the prooess Is to s’top the ten percent reduction 'fOr
pmspectively processed claims. As explalned in my dsclaration In opposmon fo the
contempt motlcn that process would take at east three weeks if we were going to

'ém\(mm-}h_ch_w_s

program the system to stop the ten percent payment reductlon only for federally funded :

-
&

Medi-Cal payments for physicians, optometrists, adult day health care qenters, ollnics,

-
—

and only preseription drugs provided by pharmacies and continue the fen percent’
reduction for non—Medi—Cal progtamis such as CCS and GHPP, state funded only Med-

Cal services and services such as medical supplies and rivtritional supplements that

LRtV e §
GO

pharmac}es provide, .

-
[¢>4

7. ltis my understanding tha’c on August 28, 2008, ’the federai tourt

] clanﬁsd thatthe injunction oniy applies o dates of service on or after August 18, 2008

-
~, <&

This was an extremeiy lmportarrt Issue fo get resolved before DHGS stoppad tha ten

—
ow

» percent reduction ‘on prospectively procéssed claims besause the claims systems logicis|

e
<

. .set up 1o typrcany make obanges in paymsnt levels based on date of servioe, DHGS has
|| now instructed EDS that in an sffort to speed up the process of camplying w:th the

N I
- O

prehmmary mjunction it wants EDS to:stop the ten percent reduchon 8 qurckly as .
I possible for & payments magis to physmans, optometrists, adult day health care centers,

NN
S oM

clinios, and pharmacies for all sen/lne$, mcludmg paymsnts made under non»Medi—Gal
programs such as CCS and GHPP.and state funded ohly Med[uCa! services. By making
this declsion, the estimated time period of at least three weeks disoussed abeve will not

NN M
[+ & 1 S

be reguired. By DHCS making the decision to stop the ten pément reduction fo non-

¥
~¥

Medi-Cal programs, state funded only Medi-Ga) prcgrams,'and ;all ‘payments to -

‘ DECLARA:I‘ION OF DENNIS DWORMAN REGARDING COMPLIANCE WITH AUGUST 153, 2008 ORDER,

4
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|| intended the mjunctlon to apply (¢.g., state funded only Medt-Cal and services that’

-{|it can be appmved for payment the amouni of money payable. and then sendmg the

|| rhailed to.a provlder For éxémple, many olaims processed prior to September 5, 2008 |

. hosprtals) have not been paid for any services provided since July 1, 2008 beasusa of

3 adjudlcated and sent on for final payment processing, but have not yet been paid.

v-03315-CAS:MAN ~ Document 1432 Filed 09/04/2008  Page 5 of 1

pharmacies, EDS belleves that by September §, 2008, the system will be modified fo stop
the ten percent reduction witH éespect’m all olaims processed on or after that date wi‘ch a
date of setvice on or after August 18, 2008 with one possible exceptxon The one
exception concems payments to clinice owned or operated by the County of Los Ange}es
That issue is addressed In the declaration being flled by. Stan Rosenstein.

8, Because of the demsmn DHCS is making fo spesd-up compllance with
the }njunctlon on & prospective basls, it means that with respect to claims procgssed on |
or after appm;qmately Seplember 5, 2008 BHCS will be stopping the ten percent '
reduotmn with respect to soms services that are clearly hot covered by ihe Ijungtion
(e g, non-Medi-Cal serv]ces) and some serwces for which ihe court may have not

pharmacles provlde otharthan prescnpt!on drugs).” .
8, kneedsto be understood tha’t for purpose of th;s declarabon, ’cha term
"processlng” of a claim means the systam procaas of adjudlcatmg g claimto determme i

claim on for final payrnent procassmg Farg purpose of his declaratlon the term does not
include thg additional step of paying an appmved clatm, Including sending a payment .
tape on fo the State Controller's:offics ind the fime it takes for a check to:be cut and -
will be pald after September 5. Also, many claims processsd prior o September 5, 2008 '
wers adjudicated and sent on for ﬁnal peyment prosessing but have not yet been paid
because of the lack of a state bhudget.’ l_nstltutlona! providers, mclgdmg some not even -
stibjeot 1o the-den pércent naduatioﬁ (e.g., freestanding nursing facilities and contract

the lack of a state budget. Glavms for those providers are processed, meaning

Included among the instiutional providers not being paid because of the lack of a state

-4

DECLARATION OF DENNIS DWORMAN RJZGAPJDNG COMPLIANCE WITH AUGUST 18, 2008 ORDER
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{|EPG is going to be needed fo. '8proCess claims that were prevlously processed priorto

1! percent reduction was restored beglnning September 5, 2008, so that DHGS can reccup '
|| excessive payments made to promqers. 1t takes about 2 % weeks to develop and install] -

.|| be gone until the ten percent payment reduction.is fifted .pmspe.ctiyely on the system

v-03315-CAS-MAN - Document 143-2  Filed 09/04/2008 Page 6 of 10

Adescﬁbed in paragraphs 10-'11

claims ie known as the erroneous payment correction (EPC) provess. EDS Is gong o
heve fo prepare mors than one EPC because of the detision DHCS made to speed up

. reqwred to reprocess claims that were not stibjeot to the m}uncﬁon but for which the ten’

were | prewously processed based on the ten petoent rsductxon prior {0 Ssptember 8,

|| DBCLARATION OF DENNIS DWORMAN REGARDING COMPLIANCE WITH AUGUST 18, 2008 ORDER

budget ere ADHCs and clinics. Glaims for these sewicés have: ‘been previously
adjudlaafed based on applying the ten percent reductlon, but they have not been paid yet
beoauss of the lack nfa budget, When the state budget is ultxmately passed payments
for claims that were previously prosessed based on the teh. percent reduction but not yet
paid, will finally be paid. Therefore, once the budget i finally enacted and payments are
(eteased on those clalms processed pridr o September 8, 2008, EDS will have togo.
back‘ and pay those providers the ad_ditiona] monsy GWeq as part of the process

10 The provess used to go back and reprocess ‘previously pmcessed

tha process of stopp‘rng' the ten percent reduction oh pmspecti'\/eiy provessed clalms. An

'September 510 pay providers the additional mongy ’chey are owed. Anczther EPO will be |-

computer changes for mnnir}g anEPC 1o ;epro‘cess claims previously paid, This cannot

becauss the process for selecting the claims to be corrected is dependent on the sys’cém |
changes having been made in the system | before fhe selgction process runs., So for |
example, assuming the ten percent payment reduchcn is stopped for claims processed ,
on or after 3eptember 5, 2008, 1t wil take EDS unii approximately September 24 ‘2008

to develop and nmplemen’c gomputer changes fc:r running an EPC 1o repmaess clanms fhat

2008, The EPC process that EDS manages on behah‘ of DHGS s only capable of
reprooessmg up o1 million claims per week, . Following are the tasks that EDS will have

5
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to deal with atierthe ten percent payment red ucﬂon is stopped on proSpschvely
processed claims on or about September 5, 2008 .

1.4 wlll take approxrma’ce!y 2. weeks ot until about September 24, 2008
to develop and have ready an EPC progran to reprocess prsvtously processed provider
clalms {o pay pro\nders covered by the Injunctlon the additional money.owed for dates of
service oh or after August 48, 2008. Based on ah estlmated volume of 7,278,000 claims
to he reprocessed, it will take approximately B wesks.to reprocess those claims based oh
the 1 million per wesk lirnit. Thus, assuming that process begms oh about September 24
2008, it woulld-be completed by the end of October 2008, -

12: Additionally, EDS will have fo do the ompliter programmmg to restore

the tén percent payment reduction for setvices thet are clearly not sub;ect to the -

lﬁjUﬂC‘tiOl‘\ (e g., hon-Medi-Cal programs) Furthermore. assuning the court clarifies that
it did Hot intend forthe fnjunction to app]y to state funded only services that are not
oovered under the federal Medicald program, DHOS mey ask EDS to d evelop a computer
programto restore the fen percert reductron forthcse services. The computer
programming ! nvalved in such a prolect could take severat weeks. Aiso, if the: court
clarif’es thai it intended for the lnjunctton only 1o apply o prescﬁpﬁan dIugs and not other—
services that pharmacles provide, then DHCS wﬂl ask EDS 1o develop a oomputer
program fo restore theten perrsem reduction for the n0n~prascnpt!on drug services The |
computer programmmg reqwred for that prcuect will take appmmmately three weeks, :
EDS will restors the ter percerit reduction far some or 2ll of the norriedi-Cal programs, -
state funded only sewicés, o'r'nomprescriptlon drugs, if DHCS directs it fo do so. Then
aftsr restoring the ten percent .redut:tion EDS would hé\re to develop an EPC program to |
go back and reprocess elaims to recoup paymenis from providgrs. For exampie, EDS |
estrmates that there oould-be 801,500- non-Medl Cal claims that wil have to be
repmcessed after restonng the fen percent reductlon i order for DHGS to recoup money
from providers.

&
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|| providers that hiave been held up by the lack of & State Budget, Another aver-gll limit on

{|weskly per claim typs (For example, medical services, pharmacy; 1ong term care, efo.)

|| exoessiveé payments not required by the Imunctlon. Thls thay result-in other lmportant
1 prcjecis releted to the admimstratlon of the Med1~Cal program being delayed based on

1 3. Because of the multiple programming projects necessary fo comply
with the lnjuncﬁon and the various EPCs necessary to reprocess previously proocessed
claims, there are other ongoing Medl Cal projects that will have to be delaysd based on
the dxrectnon of DHCS. Moreover, because there has been no State Budget the Medi-
Cal program has not been making any payments for soma Medi-Cal covered semoes,
lncludmg providers that are-not even subject fo the ten percent payment reductlon, such -
as certam !ong ‘term c:are prowders and contract hospitals. As $O0N a8 fhe Budget is
signed, the olaims provessing systen will be able to finally process _payments for many '

the claims processihg system is that it cannot process riore than $1 bﬂlibn in payment

The huge amount of money that 'mgy ‘have io be pald ohce the"Budgs‘c }5 enacted could
place another limitation on the time within which the system oah be programmed o pay °
providers additional money owed pursuant to the injunction, _ 4 '
T 14, Tt will faks at least 1,000 psrson howrs to cémpléte the entire project.of
stop;fxir‘»g the ten percent reduction }:)rosﬁectl.vely, restore ihe ten 'perc’em reduction for
some servioes, and then develop and implement the various EF’G‘préject_s thatwilbs
needsd fo pay pmviders- additional money on préviously probessad claims or recoup ‘

the direction of DHGS , )
| declare under pena!ty of perjury unider the laws of the State of Callfomia
that the foregoing is true and corect, Executed at Plano, Texas, this 4" day of :

SeptemberQODS . : o o .

DENNIS DWORMAN

7

DECLARATION OF DENNIS DWORMAN REGARTING COMPLIANCE WITH AUGUST 18, 2008 ORDER



Case

O 00 N A L AW N

N e T e e e T e e B o

NN N NN
RO REBLERS

et
o

2:08-cv-03315-CAS-MAN  Docurnent 143-3  Filed 09/04/2008 Page 1 of 5

EDMUND G. BROWN JR. -

Attorney General of the State of Cahforma :

RIC T. WALDOW-

JENNIFER M. KIM - ‘

Supervisin De Attorneys General

C EN GGS, State Bar No. 221935

TARA L. NEWMAN State Bar No. 210960 -

SARA UGAZ, State Bar No. 239031 -

Degugr Attorneys General : :

300 South Spring Street, Suite 1702 ' . ’
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Telephone: 213 897-2450 ' '
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Sandra wrfy Director of California
'Department Health Care Services

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

INDEPENDENT LIVING CENTER OF | CV08-03315 CAS (MANX) ‘
SOUTHERN CALIFORNIA, a non roﬁt :
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business as Uptown Pharmac and Gitt : ‘ ,
- Shoppe; S ON STEEN, 0111% Date: September 5. 2008
business as Central Pharmac Time: 11:00 am.’ .
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TRAN PHARMACY, INC., a corporation, | Judge: The Honorable
doing business as Tran Pharmacy, and Christina A. Snyder
JAS N YOUNG ,
Petitioners,
V.

SANDRA SHEWRY, Director of the
Department of Health Care Services of the
State of California; DEPARTMENT OF
HEALTH CARE SERVICES a
Department of the State of Cahfornla and
DOES 1 through 50, :

Respondents.




Case 2:08-cv-03315-CAS-MAN Document 143-3  Filed 09/04/2008 Page 2 of 5 |

Kgg‘g‘gwm\kmm&mw—u.«o

N8

{lknowledge,

© 0 N @ O A B N

[
o0

DEGLARAT!ON OF MICHAEL B, KAUFMANN
I, MICHAEL B, KAUFMANN, declare as follows:
1. Tha following matters stated in this, dsclara’don are true of 11y personal

" 2, 1'am the Senlor V'l'ce—Pr’eéideht, State Gavernment Programs with Delta
Dental of California. Delta Dental is the Med!-Cal fiscal intermediary for the claims
proéeesing system for MediCal coverad denta[ sarvices. As the fiscal interinediary for .

dental servlces Delta Dental I responslble for administering the clalms processing

'system, lncludmg makmg neoessary system programmlng ohanges as dl}‘eC‘Ied by
|| DHCS. '

-AJWmmmmmm@mmmﬁmwmmmmwm
federal court héd issued an injuhoﬂon req uir‘m'g DHCS"co ceass abplying aten peroent -
reductxon in paymems to dentlStS for Medx~0al covered dental servicss, DHCS asked
Delta Dental to evaluate what would be invclved in complymg with ’che injunctiori and how .
long it will take, '
4. One pcm’t that Is very rmportant o understand Is tha‘c regardless of the
date of serv!ce that the injun c’non takes effect, it is not poss{b}e fo s]mply flick & switch
and lmmedxately pay. 4o providers all the additionsl! money they ‘would be owed for all
services back to the date that the lnjunctltm I8 eﬁectlve Regardless of what date fhe
ln]unD’CIOﬂ is eﬁectwe, there s aiwo step process. First, the ton percent payment

reduoﬁon would. have 1o be stopped. for clalms processed in the future, Second,

|| previously processed claims would have to be reprocessed t pay providers the
|| addlitional monay they are owed hadk 1o the date of service for which the Ihjunction is

effectl-\}e It cannot all be done in Jus’c one s’tep
5. Delta Dental is working to make the programmlng changes to stop the..
ten percent payment reduntmn ori Medi-Cal payments for dental services a8 expeditiously

as possuble. By close of busmess on Tuesday, September 8, the ten percent payment

-3
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~

reduction should be stopped. That means that for claims proéssed after that date, the .
ten percent reduction would not be applied. By "proeeseed " mean the procees ofa
clelm bemg adjudicated by the claims sysfem to determine whether itis payable and If so,
the amount of payment, and then belng sent on for payrnent processing. In other words,
mahy claims processed prior to Beptember g, will be pesd after that date, Those olaims
will have to reprocessed for dates of eerv_lce oh or aftér August 18, 2008 pursuant to the,
p?ee’eee describad in pareg‘reph& .

. B, Afterthe ten pefcent eayment reduction is stopped on prospectively

‘o N @ ot B 6 N

processed claims, it will be necessary for Delta-Dentsl o go back and reprocess olaims '

—
(o]

that ware prevlously processed for dates of setvics on or aﬁer August 18 fo pay denﬂsts

—
-

the addltlonal amount of money they are owed based oh the preliminaty Injunetlon. Now.

-5
N

that we know the Injunctlon only applies io dates of service on or after August 18, 2008,
ws have estimated that the number of clalms that will have o be reprocessed at

'_‘L -
>

approximately 300 000. The olaims pfocessing eys%em only allows us to pay & Frigximurm

N
o

of 100,000 reprooessed slaims each week. We estimate that the first batoh of

— .
wW

reprocessed clalme wﬂl be ready for payment September 18,2008 and thatthe
reprocessmg of previously processed clelms should be completed by approximately .

P Y
o N

' October 2, 2008 Delta Den’cal's abﬂlty to pay the additional money “owed pursuantto the | -

—
<

'procese described in tme paragraph !s subject fo the State Budget situation.

™
<

| declare under penalty of pariury under the laws of the State of California

NN
RN

that the foregoing is trus and correct. Exeouted at Rancho Cordova, Callfomla, thig 4% -
|| day of September 2008 ' : :

[\s
.
N

N

MICHAEL B. KAU

3 DD N
BN a3 a

. . X : 2‘ .
DECLARATION OF MICHAEL B KAUFMANN ON COMPLIANCE WITH AUGUST 18, 2008 ORDER
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EDMUND G. BROWN JR.
Attorney General of the State of California
RIC T. WALDOW

‘JENNIFER M. KIM

Supervising Depu Attomeys General
C N D. SNUGGS, State Bar No. 221935
TARA L. NEWMAN, State Bar No. 210960
SARA UGAZ, State Bar No. 239031
Degu Attomeys General
0 South Spring Street, Suite’ 1702
Los Angeles, CA 900 013 '
Telep hone 213 897-2450 ‘ '
Fax: (213) 897-2805 - )
Bmail: Carmen. Snuﬁgs @doj.ca.gov
Attorne s for Respondent .
Sandra CVVI¥ Director of California
Department o Health Care Services

: IN THE UNITED STATES DISTRICT COURT
- FOR THE CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

INDEPENDENT LIVING CENTER OF | CV08-03315 CAS (MANK)
SOUTHERN CALIFORNIA, a nonprofit = |
r;éoratlon GRAY PANTHERS O DECLARATION OF STAN
RAMENTO, a nonprofit corporation; . | ROSENSTEIN RE:

- GRAY PANTHERS OF SAN RESPONDENT’S ‘
FRANCISCO, a norcl)proﬁt cor oratlon COMPLIANCE WITH ;
GERALD SHAPIRO, Pharm. doing AUGUST 18, 2008 ORDER
business as Uptown Pharmac and Gitt

Shoppe; SHARON STEEN, doin Date: * September 5, 2008
busIEI)l%ss as Central Pharmac M_%%RK Time: llpOO am.

BECKWITH; MARGARET OWLING | Courtroom: 5

TRAN PHARMACY, INC., a corporation, | Judge: The Honorable

doing business as Tran Pharmacy, and ' Christina A. Snyder

JASON YOUNG, , : S
" - Petitioners,

v.

SANDRA SHEWRY Director of the
Department of Health Care Services of the
State of California; DEPARTMENT OF
HEALTH CARE SERVICES a
Department of the State of Cahforma and
DOES 1 through 50,

Resp ondents.
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DECLARATION OF STAN ROSENSTEIN
I, STAN ROSENSTEIN, declare as follows:

1. The following matters stated in this declaration are true of my personal
knowledge.
2. [ am employed by the California Department of Health Care Services

(DHCS) as the Chief Deputy Director for health programs. In that capacnty lamin

charge of admlmstertng the Medi-Cal program. Previously, | was Deputy Director for

Medical Care Services. In that position | was also in charge of the State's Medi-Cal
program. | have worked in various analytic and manhagerial positions in the Medi-Cal
program for over 31 years. In my past and current positions I have frequently testifled
before the Legxslature and met wrth legislators concernlng proposed leglslatlon related to
the Medi-Cal program and the budget for the Medi-Cal program. ' ‘
3. DHCS was t” rst notlf ed at almost' close of business on Tuesday; ‘August .
19, 2008 that on August 18, 2008, the federal court had issued a prehmlnary injunction

requiring the State to cease applying the ten percent reduction for Medi-Cal payments for

 certain services. As will be explained in more detail below, DHCS determined that the

only way to speed up its compliance with the injunction was to stop the ten percent:
reduction with respect to services that are not even subject to the injunction, such as
services paid for under non-Medi-Calhprograms As a result of DHCS deciding to take
thrs action, it is antlcnpated that the ten percent payment reduction will be stopped with
respect {0 most servnces covered by the injunction with respect to claims that are
processed beginning September 5, 2008. - S

- | 4. On Wednesday, August 20, 2008, | met with various DHCS staff and
management inoluding legal staff, to discuss the decision and its scope. DHCS
attorneys reviewed the decision and provided their interpretation. As dlscussed inmy
declaration in support of a stay of the injunction pending appeal, DHCS concluded that -

the injunction appeared to apply to Medi-Cal payments for physicians, dentists,

L .
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-

N3 RBRNVNRBS>®»Iarzn I3

© O N O oA W N

. Case 2:08-cv-03315-CAS-MAN  Document 143-4 - Filed 09/04/2008 Page 3 of 10.

op’rometrists, adult day health care centers, clinics, and prescription drdgs. DHCS is

uncertain as to which other services, if any, the court mey have intended the injunction to

apply. DHCS attorneys also advised that there was a major issue as to whethera .-

federal court had jurisdiction to issue an order requiring a State to pay money
retroactively for services provided prior'to the time that the court has found a vio[atio.n of |
law. The attorneys advrsed that they lntended to seek clarification from the court that the
injunction only apphed to dates of service on orafter August 18, 2008 when the court
first determined that there was a vrolatron of federal law. The a’rtorneys also advised that
they were seeking a request fora stay of the injunction-pending appeal. In the meantlme .
the attorneys advised that DHCS needed to move forward with doing whatever was
necessary to comply with the injunction as soon as possrble if the court did not grant a
stay. | 4 ] ' .
" A 5. By Thursday, August 21, 2008, DHCS was well Linderway in evaluating
what would have to be done to comply with the injunction. DHCS contracts with two - -
different Medi-Cal ﬁseal intermediaries, which are responsible for administrating the
claims processing systems for the Medi-Cal program. The Medi-Cal fiscal intermediary
for dente] serviees is Delta Dental. The M'edi—Cal fiscal intermediary for other Medi—Cel ‘
covered servicee is Electronic Data S_yst'ems (EDS).. In discussions on August 21 with
bpth' EDS and Delta Dental ebout the injunction, it was evident that sfgniﬁcant'
administrative fime and cost will be required to comply wi’rh the injunction. For example, ' .
after Assembly Bill 5 was enacted in February 2008, the programming changés that were| .
requrred o :mplement the ten percent reductlon in the EDS operated claims processing .
system required approximately 1,200 hours of labor over.’the course of three months.
Typi'cally we ask the Legislature for at least 3 months to implement a change that will
involve meking major changes to the claims processing system such as this. Thatis why
the statute provided that implementation would not occur until July 1, 2008. The

programming changes to implement the ten percent payment reduction were not

. 2 )
DECLARATION OF STAN ROSENSTEIN REGARDING COMPLIANCE WITH AUGUST 18, 2008 ORDER
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completed until June 23, 2008. Obviously then, the programming changes necessary to

'reverse the process cannot be done overnight. Both EDS and Delta Dental will ha\}e to

make programming changes to their respective claims p'rocessing systems to stop the
ten percent reduction. '

6. In my declaration in opposition to the motlon for contempt | explalned
various issues that would delay our ability to comply with the mjunctlon as quickly as the

plamtlffs might desire. For example, one issue relates o the fact that the lnjunctlon o

clearly ohly applies to federally funded Medi-Cal payments that were reduced in

accerdance with Welfare and Institutions Code section 14105.19 (b)(1). The preliminary '

injunction dbes not apply to the ten percent reduction applied to payments under various

‘non-Medi-CaI' progra_mé in accordance with Welfare and Institutions Code section

14105.19(b)(2), such as the California Children’s Services program (CCS)and the
Genetically Handicapped Person’s Program (GHPP) The cialms processmg systems
that EDS and Delta Dental admmlster for Medl-Cal payments are also used to process
claims for thése other non-Medi-Cal programs. Programmmg the claims 'system to stop
the ten percent reduction with respect to Medi-Cal payments for certain services (e.g.,
physicians), but'to continue the ten percent reduction for payments made for those samé
services under non-Medi-Cal programs such as CCS and GHPP is one of the things that |.
!eﬁgthens, by at léast 1 4 weeks, the time it takes fo program the system to stop the ten
percent reduction With respect to Medi-Cal péyments. ’ ‘ | '
o 7. Another issue discussed in'my de.cla\raﬁon opposing the motion for
contempt is the question of whether thé court intend.ed,vthe injunction to apply to state
funded only Medi-Cal payments. The Medi-Cal pnog;ram pays providers significant
amounts for sérvice's that are not covered by federal Medicaid law and thus, the federal
government contributes no fgdéral financial participation. . The services are not covered
by the federally épproved State Plan. For example, certain services are provided on a

state funded basis only, such as some dialysis services, nursing home care for

3
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{ services (e.g., physrcrans) but to continue the ten percent reduction for payments made

19

immigrants not eligible for federal funding, minor consent services, total perienteral
nutrition, certain mental health services, and pregnancy related services for certain
eligibi[ity categories. These are examples of services that are simply not covered under
the federal Medicaid program. Additionally, certain immigrants receive state fundéd only |
full scope Medr Cal services. This includes qualified legal rmmlgrants who have been in
the country for less than five years. . Federal Medicaid law does not cover the full-scope )
of Medr—Cal covered services that the State provrdes to persons in these immigrant
ehgrbrhty categorles They are paid for by Callforma on a state funded basis only DHCS
attorneys have advised that according to case law, federal Medicaid statutes do not apply |
to state funded only servrces that are not covered by federal Medicaid law. Thus, DHCS
was uncertain whether the court lntended for the preliminary anunctlon to apply to
payments that California makes under its state funded only Medi-Cal program that are
not even covered by federal Medrcard law.. Programming the claims system to stop the

ten percent reductlon with respect to federally funded Meds-Cal payments for certain

those same services on a state funded only baS|s by Medl-Cal would srgnrfrcantly
[engthen by a minimum of three weeks, the time it takes to program the claims system to
stop the ten percent reduction with respect to payments that are covered by the federal
Medicaid law. o

8. Another issue discussed in my declaration opposing the motion for
contempt and m my declaration in support ofa stay was prescription drugs. While the
lﬂ}lll’ICTIOﬂ specifically says to stop the ten percent payment reduction for Medr-CaI .
payments to pharrnacres, there is no discussion in the decision as to \ivhether reduced ‘-
payments for other services that pharmacies provide, such as nutritional supplements
and medical supplies,' violates the federal statute. There was also no discussion of
whether irreparable harm would occur from a ten percent reduction in payments for the

other services that pharmacies provide. In its July 11, 2008 ruling, the federal court of

. . 4
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appeals only issued an interim injunction with respect to *prescription drugs.” Therefore,
D_HCS attofneysfédvi‘se'd me that it was unclear whether the court inteﬁdec_ﬂ the
preliminary injunction to a'pply to payments made fo pharmacies for all services or only -
for prescription drugs. Programming the claims sysfem to stop the ten percent reduction
with respect to Medi-Cal payments for prescri'p'tion drugs, but confinuing the ten percent
reduction with respéct to Medi-Cal payments for other sérvices that pharmacies provide,
such_as medical supplies and n.u.tritionai supp]eménts, would significantly lengthen, by a
minimum 6f three weeks, the time necessary to program the claims system to stop the
ten pércent reduction with respect to payments for prescription drugs. " .

9. The State’s attorneys advised that during a hearing (;n August 28, 2008, '
the court said it expected things to be done quicker than was being estimated in .
declarations filed by myself and by Dennis Dworman of EDS in opposition to the motion
for contempt. Therefore, DHCS has decided that the only way to speed things up will be }
to stop the ten percent reduction on péyrrients that are eithér clearly or arguably not even
subject to the preliminary injunction. Specifically, directions have been given to EDS to
prégram the claims éystem to stop the ten percenf reduction on all payments, including
those made under non-Medi-Cal programs' such as CCS and GHPP, and state funded:
only Medi-Cal programs, for the specific providers', identified in the injunction, which ére _ ..

physicians, optometrists, adult day health care centers, clinics, and pharmacies.

.Additiona]ly, EDS has been instructed to stop the ten percent reduction with respect to all

payments to pharmacies, including payments for services such as medical supplies and
nufritional supplements for which the court made no findings in its ruling of August 18, .
2008. By taking this course, EDS estimates that by Friday, September 5, 2008, the
claims éystem will have been programmed so that claims processed on or after that date
for dates of service on or after August 18, 2008 will not ha\}e the ten perceht reduction

appliéd, with the exceptions discussed in paragraph 10.-

5
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Step 1 is to change how much is paid on claims that aré processed on or after the date
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10. Directions have been given to Delta Dental to program its claims

system to stop the ten percent payment reduction for dentists. Delta Dental has indicated

September 10, 2008. Because unique payment rates are paid to outpatient clinics
owned and operated by the County of Los Angeles, the DHCS Provider Enrollment
Branch must make a special modification‘to the system to stop the ten percent reduction
in payments for the LA Cormty operated clinics. We estimate that change will be made
so that the ten'percent reduction will be stopped on claims for the LA clinics that are
processed on or after September 11, 2008. Other than those two exceptions, we beheve
that the ten percent reduction will be stopped for the other services that DHCS
understands are subject to the injunction with respect to.claims processed on or after
September 5, 2008. At this time, DHCS has not given any dlrectlons to EDS to stop the
ten percent reductron on any other provrders because It is uncertaln as to which other
providers, rf any, the-court intended the injunction to apply. As noted in my declaration in
support ofa stay, there was no evidence presented by the parties with respect to the
impact of the ten percerit reduction on other providers and the court made no ﬂndmgs of
rrreparable harm wrth respect to any other providers. ‘
1. .By following the option drscussed in paragraph 9, DHCS will be
stopplng tt]e ten percent reduction for some servrces clearly not covered by the injunction
and other servlces that the court may not have intended to be covered by the injunction.
As explained by Dennis'Dworma_n in his declaration, modifying the amount paid to

providers for services provided ort or after a specific date is always a two step process.

that.a payment change is made in the system. Step 2 is to go back and reéprocess
previously processed claims to either pay providers additional money owed or to recoup
money from the providers that was paid in excess. Thus, assuming the system is

modified on September 5 with respect to prospectively processed clalms one of the

e
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things that EDS will',have todoisthe prdgréfnming work necessary to 'reprocess .
previously processed claims for dates of sel%vice on or after August 18, 2008. Thisis a '
labor and combuter intensive Iehéthy pl;ocess; as will be explained in the declaration of
Mr. Dworman. Additionalfy, it will be necessary for'EDS to program the system to restore
thé ten percent payment reduction for some services such as those provided under non-
Medi-Cal programs and services provided by pharmacies other than prescription drugs,
bas'_e'd on the co_'ur_t’s ruliﬁg on Respondent’s motion fo alter or amend the preliminary
iﬁjuncﬁon. Programming the system to réstore the ten percent reduction for-any of thes.e
services will also take time. In other words, once the ten percent reduction on- -
prospective .clgims is stopped, EDS will have to program the system to restore the ten-
percent reduction on claims for services (e.g., such as n'on-Medi-Cal covered services)
and then recoup excess payments that were made to prpvidérs in an effort to speed up - .
our complignce with the injunction. M. DWorman will expl'ain the time and cost involved "
in this effort, ,

_ . declare under pen'alty of perjury under the laws 6f_thé State of California
that the foregoing is true and correct. Executed at Sacramenfo, Calffornia, this 4% day of
September, 2008, - | -

STAN ROSENSTEIN

. . 7 .
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